
Order pursuant to the Debtors’ Fhst Notice filed with the Court on or about Decanber 17,2004. 

As set forth herein, as a result of  (i) the Debtors’ sale of substantially all of its ass& to Comtel 

Telecom As-, L.P. and (ii) enhy into a proposed Stipulation with the SBC T e h s ~ ~  

herein), the provisions OftheCarrier C o m t  order arc no 1- sufficient to dequa&ly pro(ed 

Unipoint Accordingly, Unipoint seeks additional adequate protection &om that provided in the 

Carrier Consent order. 

5 .  S i  before the Petition Date, the Dcbtor and Unijmii have been Mendan& in 

litigation commenced by certain SBC Telcos as plaintiffs pending in t h e M  districtcourtforthe 

Easte.rn District of Missouri,Case No. 4WV1303CU@l Mo.)(the ‘Wiswuri Litigation”). 4n 

the Missouri Litigation, the SBC Telcos have sued to secowr Ceaain BCOCSS chacges they olaknar~ 

owed by the Debtors and Unipoint. In addition, prior to the Petition Date, the Dcbtm CCI- 

an FCC action relating to the SBC Telcos styled Pefifion for D~clororory Ruling fhof VmTi 

Telecom, Inc. is not Required to Pay Access Cho?ges<August U),2004)<thc ‘ X C  Plctim”). lk 

FCC Action constituted an impMtant protectbn to Unipoint becaust it (1) a s d  U n i p h r h r t  

Vartcc was taking appropriate and timely action to have the FCC detamtne ‘ t h e i w m d ~ )  

assured Unipoint that Vartec w85 taking appmpriatc and timely d o n  to bear its part &the-- 

and effort to determine the issue. 

6. On June 17,2005, thc Debtors fikd their Motion for Authority to Sell AsSbsRce 

and Clear of All Liens, Claims, Rights, Interests and Encurn$ranecs and for Rdakd Rdkf. On 

July 29,2005, this Court entered its order (A) Approving this Sale F m  and Ckar of All LklS, 

Claims, Rights, Interests and Encumbrances to CMnitl InvestmcnS LLC and@) GrantingRdatcd 

Relief (Substantially All of the Debtors’ Remaining Assets) (thc “sale Motmn’?, seeking sppmva! 
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for the sale of substantially all of their assets to kucadia Netional Cocporation, the stalking horse 

bidder, or a higher b-. 

7. At an auction held on July 25,2005,Camtelhw~m~ts, u13 CCo&el”) was the 

winnihg bidder. On July 27,2005, thisCourt.consided the Sak Motion. On July 29, WS, this 

Court e n d  its Ordcr (A) Ajpc~ving this Sale C m  and Cksr of All L i  Ckirns, Rightc, 

Interests and ~ U m b r w F C s  to comtel In- ux: and@) Granting Rdated-wdief 

(Substantially All of the Debtors’ Remaining Assets). ‘hiein, tb Court approved the sak of 

substantially all of the Debtors’ remaining assds toComkl. Coml Telecom As&s,L.P.~’cMnccl 

Telemrn”) is the assignee ofComtcl. Comtcl Tdtcom has enbred into an Asset AKchr 

Apement (the “MA”) with the Debtors. 

8. h u a n t  to a proposed Stipulation (the “!Xpd&m”) bmhaen the Debtors, 

SBC Telcos, Comtel Telecom and Rural Telephone finatmt Coopmtiw CRlFC’’), the SIcUrcd 

cdtor ,  on the f d  closing date of tk APA, mutual nkasskiwcm and among the s8c T h  

and the Debtars shall k a m e  effective and, inter diu, the Debtors shall & i s m i d  with Prjudioc 

from the Missouri Litigation, leaving Unipoint as the sok d w x d  defendant Umeii. In a d d i k  

pursuant to the Stipulation, the FCC Action shall be wifkhwn and the Debtors andGolntel ha% 

agreed that neither the Debtors nor Comtel Telecom shall n-asxxt&hcii<?[: Acticn. 

9. The APA contemplates that Comtel Te(a0m shall provide manogcment SmistS to 

the Debtors for the supervision and management of &e &btms’ businesses b u g h  ctrc F i  

Closing Date. To dare, Unipint has not heard d W y  6um W I  felecom with q - r O  iU 

anticipated use of Unipoint’s enhanced twhnology jhtfimn and the potential impsct thet such u ~ e  

may or will have on the Missouri Litigation. Moaovn; the Debtors’ andcOmrel’S -With 

SBC to dismiss the FCC Action and to not reassert it has the dFhd of dh ina thg  thc Oebim’ 

4 
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defense to the Missouri litigation. Onoe the Debtors agee to delay or tbngc mCWC Acticm, it 

places additional May and risk on Unipoint that the FGC will not finally pmnourae the obvious 

the ultimate issue of whether local aoags c h & s  are due for M i c  tmmniued amss aneSPs0 

that SBC wiU be precluded Iitnn using theAT&Tdecision as an anti-compCtidve w&. 

IO. Theprimarybe&iaryoftheSaIeMotion is,ofcolrsc,R’pFc. Asofthepetition 

Date, Ihe total alleged outstanding obligations to RTFC consis*d of (9 a imn loca of 

appmximately $154,000,000.00 and (ii) a evolving line of ucdit with a tatal cormiaart of 

$70,000,000.00. comtel’s winning bid of ~2,loO,aoO.OO obviously does notpovi&Cor payment 

in full of RTFC‘s alleged secured d a h .  Mawver, the various bud@s ncgoticr?d by&beDahcgs 

and approved by the Bankruptcy Court relating to usc of cash 00Uareral and the obtaining ofpat- 

petition Snaocing do not include amounts to indemnify and& otherwise plovide pmSaian to 

Unipoint. Given the sale of substantially all assets, it may nasoMbly bc Pnticipabd that the 

Debtors’ estates shall bc adminiseatively insolvent and that no a d m i n i v e  e x p s e  not 

speciScally budgeted or carved-out will be payable. ’Ehus, R W  and Cantel shall bci&?iith the 

Debtws’ use of Unipoint’s e n h d  services platform, leaving Unipoint to bear dw &ks ofsuch 

continued use. 

IIL 
ARGUMENT AND AUTHORITIES 

A. Request for Additional Adequate Pmtectioo 

11. Pursuant to 11 U3.C. !j$ 105,361,363 and 365, Unipiflt qW that t h e h r l  

provide additional adequate protection with respct claims and c h w  dad io dK Debtors' wc 

of Unipoint’s e n h d  technology platform as pvided under the hlsA. in m T i r  Maror 

Lodge Assocs, L.P., 102 B.R. 936, 953-54 (Bankr. D. NJ. 1989) (fboognizbg &e dagticity of 

adequate protection, “susceptible to differing applications OW a wide range of fadual sihrationf:’ 
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including non-debtor pasties to executory ~0nf;raot). As noted above, the Coutt has appmved the 

APA which allows the DebtMs to delay assumption or q’edion ofexecldorycontracts pending the 

Final Closing. During that time period, Comtel Wecorn shall manage and operate the I>ebllns 

assets. Pursuant to the proposed Stipulation, the Debtors ae to be dismissed with prcjdice h m  

the Missouri Litigation. However, theclaims asserted against UnipOmt by the s8c Gbs in thc 

Missouri Litigation are not resolved via the Stipulation, inClUdirrgdaims which arise and nlatc to 

the Debtom’ use of Unipoint’s enhanced technology platfomr. AccoFdingly, a h u g h  Oatain of the 

claims asserted in thc Missouri Litigation against UniP0;rt m dincsly pelated to thc Debtols’ use of 

Unipoint’s urhaoced  technology platform, Unipoint should not have to bear the risks and burdens 

of such use without the Debtors escrowing funds in an amount to bedslumid by the Court afta 

notice and hearing, OD a monthly basis, for indemnification of UnipOint as pequkcd under the MSA. 

Prior to the Debtom’ entry into the APA, Unipoint provided d services relating to Unipoint’s 

enhanced technology platform. Based upon Comtel Telecom’s management services under thc 

M A ,  Unipoint will have little input or knowkdgc ngaFding the D&OIS’ eaffc. 

12. To provide Unipoint with adequate prodcctioa during the pwiod of time pior to 

assumption or rejection of the MSA, the Debtors should be requimdtocsaow W, on a monthly 

basis in an amount to be determined by t t ~  Court &r notice and hearhg, to indemnify UnipOint 

for any and all claims, damages, charges and/or fets M i  Unipoint may incur as a result of the 

Debtors’ use of Unipoint’s enhanced technology platform snd any litigation hugb t  or continued 

by the SBC Telcos andlor any other person or entity resulting fiwn that use until .the MSA iseither 

assumed or rejeded. Such escrowed funds should be. in an amount su&ient to provide 

indemnification of, but not be limited to, any damages or &ages imposed in the Missouri 

Litigation and attorneys’ fccs going forward. 

A U S : Z S ~ S I ~ S . I  
51792.1 

6 



13. The MSAexpessly provide for such indemniticatiin and termination. Secxioo 8.3 

provides, in relevant part: 

[Debtor] shall indemnify and hold harmkss (Unipoint] and any third paw or 
affiliated provider, operator or maintenadrepair antiactor of facilities 
employed in connection with the provision of Servioes or Ancillary Smi 
(all of which shall be refmtd to as “bviden”)  against and from any cow, 
administrative or agency action, suit or similar proceeding, whcthcr civil or 
criminal, private or public, brought against Providers arising out of or related 
to the contents transmitted hereunder (over fUnipoint]’s network or otherwise) 
including, but not limited to claims, actual or alleged, da t ing  to any violation 
of copyright law, export control laws, failure to procure consents, failure to 
meet governmental or other technical broadcast standards, or that such 
transmission contents are libelous, slanderous, and invasion of privscy, or 
otherwise unauthorized or illegal. (Unipoint] may terminate or  reetrict any 
transmissiona over the network if, in its reasonable judgment, (a) such 
actions are reasonably appropriate to avoid violpciw of applienMe taw; 
o r  (b) there is a reasonable risk that criminal, civil, o r  a d m i n h n t i v e  
proceedings or investigations based upon the transmissions conteats shall 
be instituted against Providers. (Debtors] agrees not t o  use %rviceP or 
Ancillary Service for any unlawful purpose, including without limitntion 
any use, which constitutes or may constitute a vidation of any l~znl ,  state 
or federal obscenity law. 

MSA 5 8.3 (emphasis added). Section 8.4 of the MSA provides additional grounds for such 

indemnity. It states: 

Each party shall indemni€y, defend and hold harmkss the other party, its 
members, shareholders, affliatees, diractors, offmn, employees, agents, 
successoTs, and assigns (colkctively, “Assigns”). h m  any loss, debt, liability, 
damage, obligation, claim, demand, judgment or settlement of any kid, 
including, without limitation, reasonable attorneys’ fecs and other 
disbursements (collectively, Damages”), arising out of or sustained in 0”y 
claim, suit, proceeding or action commenued by any third p a y  based v n  
the indemnifying Party’s, or its Assigns’, gross negligence or willful 
misconduct in connection with the performance of its obligations and duties 
under this Agreement. The indemnifkd Party shall promptly notify the other 
Party in writing of any such claim, suit, proceedhg or action. This Section 
8.4 shall survive termination of this Apement .  

MSA $8.4. 
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14. Based upon the fongoing, Unipoint rqueSs, rrr, muate ptectiOn, that the 

Debtors be required to CSMW funds in an amount sufficient to provide payment of Un;pOint’s 

indemnity c l a i i  which, in addition, should begranted an admini&xmtive priority under 11 USE. $ 

503(b) and included in any operating budget undtr the . 
IS. “A&btor-in-possessionwhich ekastomoeivebendiifmnthehcrpattytoan 

executory contract pending a decision to 4ect or assume the contrau’ musf neve&, pay for 

the reasonable value of those services.” In re TrovelolCo., 286 8.R 462, *66@3ank. S.O. Ga 

2002) (quoting NLRB v. Bildisw & Bildtsco, 465 U.S. 513, 79 L. Ed. 2d 482, 104 S.Ct. 1188, 

(1984). That value, “depending on the circumstanca of a p l a r  contract, may be what is 

specified in the contract” Bihiisco, 465 US. at 531,104 S. Ct at 1199; s e  dpoGoMin v. Puhxm, 

Lovell, Inc. (In re M o m h  Capital Cop.), 163 BR. 899,907-908 (8ankr. 0. hhs. 1994) (m- 

debtor to pre-petition conbad was entitled to reasonable vduc of xivices d l y  oonfened 

on debtor during post-petition, pre-assumptiodrejedon period). 

16. Likewise, in the case of In re %river, Inc ,  355 F a d 3 4  (7th cir. 2004). the 7th 

Circuit recently stated 

[nleither 8 365(a) nor anything else in bankruptcy law entitles debtors to 
or diffefennt services, at lower prices, than their contracts provide. bh 
365(a) gives debtors a right to walk away before the contract’s end <with thc 
creditor’s entitlement converred to a claim for damages), not a r&ht t o  obtain 
extra benefits without paying for them. In the main, and here, banktuptcy law 
follows non-bankruptcy entitlements. 

Id at637(citingBildisco,465 U.S.513,79L.Ed.Zd482,1045.Cl. 1188;Rakighv.Rlino~Dept 

ofRevem,530U.S. 1 5 , 2 0 , 1 4 7 L . ~ . ~ l 3 , 1 ~ ~ . ~ l ~ 1 ~ ) ; ~ ~ v . U ~ ~ e ~ ~ , ~  

US. 48,59 L. Ed. 2d 136,99 S. 0.914 (1979)). The loth Circuit has expressed similar V k  in 

Country World Casinos, Inc. y. Tommyknorkcr Cairn C o p  (in re County %rid Cairns# 1nc.X 

181 E3d 1146(1OthCir. 1999),inupholding’~principlethatapacrycoacontractcannotclaim 
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its bene.!& whex he is the first to violate its ~m.’“ Id at 1 fM (qwting @&tern Plains %. 

Corp. v. Pona‘emsa Do! Gorp.., 769 F2d 654, 657 (10th Cir. 1985)). See dw, Gym EJw. 

Members Comm v. Mabey (In PE Cajun Hec. Power Coop... Inc.), 230 8R.693, @&. M D . h  

1999), (assumption not permined &re structurr of ongoing @onnsncc is  beach ofagffemcnt). 

Here, several things will happea that upend the rationale and plain langusge of the 

Master Sewices A p m e n t .  First, the Debtors am q u i d  not to put trpgic onto Unipint’s 

enhanced platform that would subject Unipoioint to liability or aaorncys’ kes Mi 

specious claims. Second, V e  is q u i d  to indemnify Unipint for any liability or attorneys’ 

fees occasioned by such canduct Prior to the approval OFGnnkl as the purchaser and thew by 

the Debtors and Comtel into the Stipulation, Unipoiht was one of three defendents. Unipoint will 

be the only remaining solvent defendants subject to its ability to pkad in comb1 d o r  VarrcC as 

third party defendants going forward. Indeed, abssnt badauptcy, the MSA gives Unipoint thc 

choice of requesting indemnification or terminating its service if it was in doubt of the Deboors’ 

ability to indemnify it. Because the Debtors am iekased from liabilii, they hpve no fultha 

incentive to cooperate with Unipint in avoiding local access charges prior to the Final Closing 

under the M A .  Unipoint’s conma requim thnt Unipoint be indernnifd for any such chges. 

The Debtors and the RTFC cannot p d t  horn Unbint‘s serviocS without shouldainp the 

corresponding burden of indemnification as an administratiwexpense, inother words, ifphccstatc 

is to benefit tium the MSA, it must comply with all ofitsterms, not just some ofthcm. 

17. 

18. The Carrier Consent Order w a  negotiated and entffed in the d y  days of#iehe.case 

and, given the sale of substantially all of the Debtors’ assets, no longer povides sulficient 

protection to Unipoint By its terns, the Carrier Conscnt Order ~ l y  pov& f~ invoking end 

“true-up” mechanism for the Debtors and theircarriers or service pvk lws  for post-petkbn service 
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charges. 'The Carrier Consent Order does not con*mnplate a sale of all assets by the Dekors, 01 the 

type of litigation claims which may now be i n c d  by Unipoint as a Rsult ofthe sak and the 

proposed Stipulation. Unipoint quesis that the Carrier collsatOn4crbt s w  to p v k k  

Unipoint with the additional adequate protection set forth herein. 

B. Motion to Compel Assumption or Rejeaion 

19. In the alternative to Unipoint being pmvided adequate pmteion in the form of 

escrowing funds sufficient to fund any administrative claim for indemnistion, Unipoint requests 

that the Debtors be required to ~ssume or reject the M A .  Under the Sandads ofdecermining what 

constitutes a reasonable time to assume or reject under seaion ?@(d)(Z), the COW should consider 

(i) the damage the nondebtor will suffer beyond the compen~ar~on available under the Bankruptcy 

code, (ii) the irnpomce of the con- to the debtor's business and m@niZatiOn,(iii) whtther 

the debtor has had sufficient time to appraise its financial situation and the p&ential value of h 

assets in formulating a plan; and (iv) whetherexclusivity has terminated. ?%eafer HoldingCorp. y. 

Mmoo,681 F.2d102,lOS~(M..Cir.1982);InR~erMniler,287BJL795,806~3Pnkr.i>.AriL 

2002). Under these factors, giw the Debtors' likely administmtive insolvency &nd the sak of 

substantially all of its assets to Comtel, and given the undue risks whiih arc being placed u p  

Unipoint as described henin, quiring assumption or rejection at this time is entirely appropriatC. 

See, e.& I n  re Templeton, 154 6.R 930, 933 (Bankr. W.O. Ta. 1993) {adtor s&ng an 

economic loss warranted assumption or rejection); acmtrl I n  R Tevrs Impwt Co., 360 F.M 582, 

584 (Sn Cir. 1966) (creditor may askcolllt to compel assumption or rtjadion). 

20. Under the * x m s  of the MA, 5.11(c), risk of adminisbative claims for gssumd 

contracts shifts to the Buyer. Under thesc ems, at any time prior to final Closing thc Buyer may 

designate contracts to bc assumed, and, upon assumption, the Buyer W full ?eSp3nsibility for any 
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cure costs and liability. In addition, the terms of the MSA are datively low-n'skkm permiOting 

termination of services on relatiwly short notice. As such, assumption would not pose an undue 

risk on the estate cornpad to the risk being borne by Unipoint. 

WHEREFORE, PREMSES CONSIDERED, Unipoint Hddhgs, Im. respectfully 

requests that after notice and hearing, theCamerConsent Order be supplemettied to provide 

additional adequate protection to Unipoint as described kpeh pwsuant to I 1  U.S.C. $9 103, 

361, 363 and 365, or, in the alternative, to q u i r e  the(1ebtors to assume or reject the mA, 

and for any such other and further relief to which Unipoint may be justly entitled. 

Respectfully submirtsd, 

BROWN MCCARROU, L.L.P. 
1 I 1 Conpess Avenue, S u k  1400 
Austin, Tern 78701 
512-479-1141 
5 I2-226-7320<1eltcopy) 

By: /s/ Kell C. M a c e r  
Patricia 3. Tomssco 
Texas 3arNo. 01 797600 
Smphcn W. Lemmon 
TexasBarNo. 12i94500 
Kcll C. Me= 
Texas Bar No. 24007668 
S u s a n a C h j a l  
Texas BarNo. 2404'5616 

ArrORNEYS FOR UNIWINT 
" 3 s .  wc. 

CERTIFICATE OF SERVICE 

1 hereby cwtify that a true and correct copy of the foregoing document has been sent, 
via ECF (as indicatcd) or United States first-cless mail, to all parties lisfed on the attached 
Service List. on this 17"day ofAugust, 2005. 

Is/ Kell C. Mercer 
KellC. Memer 
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SIGNATURE BELOW BY YOVR~RIZEOREPRESeWTATNEUYOURCONSEHTtO~TERYSAHO 
c o w m a  OF THM SERVICE o m  AHM“T. 

:USTOHER. 
Transom Enhanced Services, CCC AT61 CORP. 
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